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A
401(k) plans, 450
Absence of fraud rule, 307
Accounting services, in employee
handbooks, 419
Accounts, types of, 385-386
Accumulated earnings tax, 180
Actua authority, 5-6
expressed, 5
implied, 5
terminating, 5-6
Administrative services, in employee
handbooks, 419
Affiliated corporations, 537
Affiliated corporationsin merger, 537
Age Discrimination in Employment
Act, 406
Agency,
definition of, 1-2
elements of, 1-2
Agency authority, 5-7
Agency law, 405
Agency relationships, 1-2
Agency rules, 405
Agent, 1, 20
duties between principal and, 4-5
for business enterprise, 9
frolicking by, 8
generd, 2
independent contractor, 3
liability of, 7
obligations between principa and, 4-5
servant, 3
specia, 3
types of, 2-5
Aggregate theory of partnership, 30-31
Agreements,
concerning management issues, 463
mandatory buyout or sellout, 464,
468-469
restrictive, 464-468
to secure director representation, 462—463
Agreements, employment, See Employment
agreements.
Akerman v. Oryx Communications, Inc.,
219-221
All or nothing purchase, 467468
Allocation of tax-related items, 54-55
American Stock Exchange, 196
Americans with Disabilities Act, 406
Anacomp, Inc. v. Wright, 402
Annua reports for foreign
corporations, 506
Apparent authority, 67
Appraisal for buyout, 480481
Appraisa rights,
circumstances giving rise to, 546-547
exceptions to, 546
procedure for, 547-549
Arbitration, 481482
Articles of agreement for corporation, 250

Articles of association for corporation, 250
Articles of dissolution, 131, 554-557
Articles of entity conversion, 544-546
information included in, 544-545
Articles of incorporation, 159, 249-270
amending, 250, 372; 521-525
classification of directors, 270
compensation of directors, 270
corporate purposes, 259
cumulative voting, 261
director liability limits, 262—263
distribution provisions, 269
equity securitiesto issue, 253-256
filing procedures for, 270-271
financial structure, 255
formalities of filing, 271
incorporators for, 257
indemnification of officers and
directors, 263
initial directorsin, 257—258
Model Business Corporation Act
requirements for, 250
modification of, 262
name, 252
naming directorsin, 344
optional provisionsin, 261-270
paying capital, 271
period of duration, 259
permissive provisionsin, 257
preemptive rights in, 260-261
purchasing corporate shares, 266267
qualifications of directors, 270
quorum of directors, 268
quorum of shareholders, 268
redemption clausein, 313
registered office and agent for, 256-257
regulation of directors, 262
share authorization clausein, 255
shareholder control of bylaws, 268
shareholders’ right to amend
statutory requirements for, 250-257
stock rights and options, 267
transactions with interested directors,
269-270
vote of directors, 268
vote of shareholders, 268
Articles of incorporation, amendment of,
521-525
adoption of, 522-523
articles of amendment for, 523-525
Model Business Corporation Act
procedure for, 522
Articles of organization, 130
Articles of organization for limited liability
company, 134-139
amendmentsto, 135
classification of managers for, 136-137
designated office for, 135
duration of, 136
indemnification of managers for, 138
initial managers for, 136

members of, 137
name, 135
optional provisions, 138
place of business for, 135
purposes of, 137
registered office and agent for, 136
requirements of, 135
right to continue business of, 138
Articles of partnership, 57
Articles of partnership checklist, 5773
bankruptcy of partner, 71
books, 63-64
capital contributions, 59
cash distributions, 62
causes of dissolution, 69
continuation after dissolution, 72
credits, 61-62
death of partner, 71
deductions, 61-62
disabilities of partnership, 72
disputes, 67
duration, 58
expenses, 61
expulsion of partner, 70
fiscal year, 63
liquidation, 73
losses, 61-62
management, 65-69
management duties, 65
management formula, 67
meetings, 64
name of partnership, 57
place of business, 58
profits, 60, 61-62
prohibited activities, 68
property, 69
purchase of partner’'sinterest, 72
purposes, 58
recitas, 57
records, 63-64
retirement, 6970
salaries, 61
winding up, 73
withdrawal, 69-70
Articles of termination, 131
Ask price, 196
Assess consideration due, 349
Assessable shares, 308
Assets,
distribution by limited liability, 96
marshaling of, 44
Assets, sale, mortgage, disposition of,
537-538
See also Disposition of assets.
Assign right to equity, 35
Association of personsin partnership, 32
Assumed name, operating under, 248-249
Attachments to minutes, 358
At-will company, 122
At-will employees, 406
disadvantages of, 408



Audits, 64

Authorized-but-unissued shares, 391,
395, 396

Authorized shares, 295

Authorized shares of corporation, 170

Average benefits test, 436

B
Back door, 470
Background binder, 378
Balance sheet, 386
Basis for the shares, computing, 393
Becker v. Graber Builders, Inc., 564-565
Beneficia owner, 172, 205
Beneficial ownership interest, 460
Best-efforts transaction, 195
Bid price, 196
Biren v. Equality Emergency Medical
Group, Inc., 221-223
Blank stock, 304
Blue-sky laws, 208
Board of directors, 126
in close corporations, 210
Board of directors of corporation, See
Directors of corporation.
Board of governors, 126
Bonds, 194, 253, 294, 318
terms of, 318
terms of redemption, 328
Bonner et al. v. Brunson et al., 151-152
Bonus plan, 414-415
Book value formula, 73
Book value formulafor shares, 478
Business conducted at organizational
meetings, 344-358
accept bank resolution, 352-353
accept share subscriptions, 348-349
adjournment, 358
adopt preincorporation agreements, 351
adopt Section 1244 plan, 354-355
apply as foreign corporation, 353-354
approval share certificates, 347
approve bylaws, 347
approve corporate seal, 347
approve previous action taken, 346
authorize assumed name, 354
authorize issuing shares, 347348,
349-350
delegate authority to officers, 357
designate counsel and auditors, 354
determine value of shares, 349
determining quorum, 345
elect corporate officers, 352
elect Subchapter S, 356
election of chair and secretary, 345
election of directors, 345
establish meeting dates, 356
establish office, 354
present articles of incorporation, 346
ratify appointment of resident agents, 354
reimburse fees, 351
resignation of nominal directors, 345
sign minutes, 358
transfer share subscriptions, 348
waivers of notice, 345

Business corporation, defined, 158
Business enterprise, agents for, 9
Businessin joint venture, 32
Buyout agreement, mandatory, 464,
468-469
Buyout agreement, mechanics of, 475487
adjusted stated value, 476
appraisal, 480481
arbitration, 481482
book value formula, 478
combining formulas, 479480
cross-purchase agreement, 485
earnings multiple formula, 477
firm price, 476
funding through insurance, 484
going-concern value, 480
legend on certificates, 486
matching bona fide offer, 480
matching price provision, 480
notice procedure, 475
price provisions, 475-476
savings provision, 477
terms of payment, 482484
Buyout agreements, 464487
life insurance to fund, 467, 469
Buyouts,
disability triggering, 469
events triggering, 469-470
mechanics of agreement, 475487
provisions of forced, 470474
Bylaws, 159

C
Call consideration due, 349
Cancellation, statement of, 316
Cancellation of shares, 397
Capital contributions, 33, 59-60
Capital gain, 53
Capital gains and losses, taxes on, 184
Capital surplus, 386
Capital surplus account, 256, 297
Capitalism, 193
Capitalization of earnings, 394-395
Carrying on business, 32
Cash, 43
Cash distributions, 62
Cash dividends, 384, 387
taxing of, 390
Certificate of authority, application for,
499-504
corporate name, 500-502
itemsincluded by Model Business
Corporation Act in, 499
itemsincluded by state statutes, 499
registered office and agent, 502-504
statement of good standing, 500
to conduct business, 498
Certificate of authority, revocation of,
513, 515
grounds for, 513, 515
Certificate of incorporation, 234
Certificate of incorporation for
corporation, 250
Certificate of limited partnership, See
Limited partnership certificate.
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Certificate of organization, 149
Certificates for shares, 297
information on, 299
Charles A. Torrence Company v. Clary,
286-287
Chief manager, 126
Circular holdings, 309
Civil RightsAct of 1964, 406
Classification of managers, 136
Classified directors, 370-371
Classifying directors, 165-166
Clay v. Advanced Computer Applications,
Inc., 453-454
Close corporations, 209-214, 458
alternatives to, 213-214
corporate objectives of, 209
definition of, 210
fundamental changesin, 212
judicial supervision of, 212-213
mergers of, 212
protection from piercing corporate
veil, 213
share provisions, 210-211
shareholder management in, 212
transfer of assets by, 212
Commission, 412, 413
Common directors, 269-270
Common shareholders, advantages through
senior securities, 331
Common stock, 300, 317
distribution rights of, 308
liquidation rights of, 309
preemptive rights of, 309
voting rights of, 309
Comp time, 408
Compensate agent, principal’s obligation
to, 45
Compensation,
employee right to, 406
executive, 413
Compensation clauses, 411
Compensation of partners, 40
Compensation plans, incentive, 430431
Compensation provisions, incentive, 411
See also Current incentive.
Compensation schemes, basic, 411
Competition with former employee, 421
Composite of articles of
incorporation, 525
Conduct of partners, standards of, 41-42
Consideration for shares, 307-308
Consolidation, 132, 372
Consolidation transactions, 525-526
See also Merger.
articles of, 531
Constituent corporations, 525
Constructive receipt, 432
Continuity of life, 122, 130
Contract, See Employment contract.
Contributions, limited liability and,
91-92
Contributions to limited liability
company, 129
Minnesota statute concerning, 129
Control of limited partnership, 92-93
Control shares, 536
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Conversion, 542-546

defined, 542

included in plan, 543-544

those authorized by Model Business
Corporation Act

Conversion privilege, 316
provision for, 317
Co-owners, 32
Corporate distributions, types of, 384-385
funds for, 385-387
Corporate existence, 271
Corporate Express Office Products, Inc. V.
Phillips, 564-566
Corporate gadflies, 377
Corporate incentive plan, 430
Corporate name for foreign corporation,
500-502
requirements for, 500
Corporate powers, 259
Corporate purposes, 161, 259
statement of, 260
Corporate seal, 273
Corporate securities, types of, 293-294
Corporate shell, 537-538
Corporate structural changes, 508, 521
Corporate tax advantages, 52
Corporate tax rates, 178-180
Corporation,

See also Corporation, formation of;
Corporation officers, Corporation
shareholders; Directors of
corporation; Involuntary
dissolution of corporation;
Statutory powers of corporation;
Taxation of corporation; Voluntary
dissolution of corporation.

authority to adopt, 273

bylaws of, 273-286

content of, 274-286

continuity of existence, 177-178

directors of, 164-171

dissolution of, 178

employment and compensation in, 405,

entity characteristics of, 158-160

incorporators of, 164

initial, 274

involuntary dissolution of, 559-562

limited liability of, 176-177

officers of, 170-171

ownership and management of,
164-176

promoters, 164

provisions of, 273

purchase of own shares by, 395-397

purposes of, 161-162

statutory powers of, 160-163

statutory requirements of, 159

tax advantages of, 185-186

taxation of, 178-186

voluntary dissolution of, 549-559

Corporation, formation of, 229-286

See also Articles of incorporation for
corporation; Corporation name.

articles of incorporation for, 249-270

formalities after, 272-273

organizational meetings, 272-273

preincorporation, 229-235
reserving name for, 242-249
selecting name for, 241-242
selection of jurisdiction for, 235-241
suppliesfor, 273
Corporation by law, 271
Corporation bylaws, content concerning,
274-286
annual meeting of shareholders,
procedures for, 275
authorizations, 283
board of directors, 277-279
corporate seal, 285
distributions, 285
executive committees, 280-281
fiscal year, 285
officers, 281-283
offices, location of, 274
provisions for changing bylaws, 286
provisions for emergency bylaws, 285
shareholder votes, 275-277
shareholders, 274-277
shares, 284
transfer agent, 284
Corporation kits, 273
Corporation name,
availability of, 241-242
operating under assumed, 248-249
registration of, 245
reserving, 242-249
selecting, 241-242
transfer of reserved name, 243
Corporation officers,
authority of, 171
removal of, 171
resignation of, 171
responsibilities of, 171
Corporation shareholders, 171-176
See also Corporation shareholders’
rights.
cumulative voting by, 173
ownership rights of, 172176
Corporation shareholders' rights,
cumulative voting, 173
preemptive rights of, 174-175
to amend articles of incorporation, 173
to distributions, 175-176
to elect and remove directors, 172-173
to inspect corporate records, 174
to take extraordinary corporate
action, 173
Court of Appeals of Alaska Sate of Alaska
v. ABC Towing, 21-23
Covenant not to compete, 426430
reasonableness considerations of, 427
Covenants, 421422, 429430
Crane Construction Company v. Klaus
Masonry, LLC, 23-25
Creditors,
notice of intent to dissolve to, 553
partnership, 91
Credits, 43, 61-62
Cross purchase plan, 50
Cross-purchase agreement, 485
Cumulative distribution preference, 310
Cumulative to extent earned, 311

Cumulative voting, 173, 261, 459, 462

Current incentive, 412, 413
suggestions for programs, 413414

Customer list as trade secret, 426

D
Damage clause, 425
Dave Sheldon v. Jay Vermonty, et al., 2021
Day-trader, 196
Deadwood Draw, 471, 473474
Deders, 196
Death benefit compensation programs, 445
Dejure corporation, 271
Debenture, 294, 320
Debt securities, 194, 253, 254, 293,
294, 318
common provisionsin, 325-331
conversion of, 330
priority of, 330
redeeming, 326-328
secured, 322-323
subordination of, 330
terms of, 318
types of corporate, 320-323
unsecured, 320-322
voting rights with, 331
Deductions, 43, 61-62
Default provision, 130
Deferred compensation plan, 431433
objectives met by, 431
Deferred dissolution, 51
Defined benefit plans, 433, 434
compared with defined contribution
plans, 434
Defined contribution plans, 433-434
compared with defined benefit
plans, 434
Depletion reserves, 269, 389
Depreciation, 43
Derivative actions, 112-113
Description of employee duties, 409-411
Designated director, 212
Diluted shareholder, 175
Diluted shares, 296
Dilution, 391
Director and officer liability insurance, 262
Director representation, agreements to
secure, 462-463
Directors of corporation, 164
asfiduciaries, 167, 168
bylaw adoption by, 169
classifying, 165
conflict of interest by, 168—169
declaring distributions, 170
delegation of duties by, 169
determining management
compensation, 169
determining value, 170
duties of, 167
election of, 165-166
extraordinary corporation matters, 170
general powers of, 164-165
issuing stock, 170
meetings of, 167



Model Business Corporation Act
instructions to, 167
number of, 166
qualifications of, 166
reacquisition of shares by, 170
removal of, 166-167
resignation of, 166
selection of officers by, 169
staggering, 165
term of, 165-166
vacancies on, 166
Directors’ meetings,
calling special, 359
nominal, 344
notice of, 360
notice of organizational, 343
organizational, 343-344
place of regular, 359
procedure for special, 359
quorum for, 358-359
regular and special, 358-361
voting method at, 360-361
Disclosed principal, 2
Discount, 294
Discount shares, 295
Disposition of assets, 537-540
Model Business Corporation Act
and, 538
procedure for, 539-540
structural changein, 539
Disproportionate allocation, 43
Dissenters' rights, 546
exceptions to, 546
Dissenting shareholders, rights of,
546-549
Dissociated partners, 45
Dissociation from limited liability
company, 125
distributional interest after, 125
Dissolution, 398-399
articles of, 554-557
Dissolution distribution, 385
Dissolution of limited liability company,
130-131
Dissolution of limited partnership, 94-95
causes of, 94-95
continuation following, 95
Dissolution of partnership, 46-51
causes of, 47-49, 69-70
continuing despite, 49-51, 72
technical, 45
Dissolve, statement of intent to, 551-552
Distribution, defined, 384
Distributional interest, 128
Distributions, 294
by limited liability company, 130
Dividend arrearages, 399
Dividend distributions, 175
Dividend preferences, 387
Dividends, 269, 294, 384
accounting of, 390
authorization of, 389
informational reports on, 390
payment of, 390
restriction of payment of, 388-389
shareholders’ rights to, 387-388

Documentation of limited liability
company, See Formation of limited
ligbility company.

Dodge v. Ford Motor Co., 400401

Domestic corporation, 235

Domestication, state of, 540-542

articles of domestication for,
541-542
changing, 540
elements of plan for, 540-541
Double taxation, 15, 178-180, 356, 390
minimizing, 180

Draw again incentive compensation, 414

Due diligence investigation, 200

Dummy directors, 344

Durable power of attorney, 6

Duties clause, 411

Duties of partners, 40

E
Earned surplus, 385, 388
Earned surplus account, 297
Earnings multiple, determination of, 477
Earnings multiple formula, 73, 477
Elements of partnership, 81
Emergency powers of corporation, 163
Employee benefits and policies, in
employee handbooks, 418
Employee duties, 409411
Employee expense reimbursement plans,
446452
administration of plan, 446
checklist for preparing, 447
drafting valid plan, 446
requirement of, 446
Employee handbooks, 417421
legal problems concerning, 419-420
provisions of, 418
topicsincluded in, 418-419
Employee manuals, See Employee
handbooks.
Employee records, 407
Employee retirement plans, 450
Employee stock option plans, 175
Employees,
exempt, 407
key, 408
nonexempt, 407
Employees at will, 406
disadvantages of, 408
Employer identification number, 16
Employment, scope of, 8
Employment agreements, 409417
See also Employment contract.
defined, 409
duration of, 415
renewal provisionsin, 415
termination of, 416
terms of, 415
Employment at will, 406-408
Employment contract, elements of, 409
See also Employment agreements.
compensation clausesin, 411
Employment discrimination, prohibited,
406407
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Employment discrimination laws,
federal, 406
state, 406
Employment Retirement Income Security
Act (ERISA), 420
Enron Corporation, 208
Entity, 158
in Uniform Partnership Act, 31
theory of partnership, 31
Entity purchase plan, 50
Equal Pay Act of 1963, 406
Equity securities, 194, 253, 293, 294296
See also Shares.
authorized shares, 295
classes of, 256
issued shares, 295
no par value, 296-297
outstanding shares, 295
par value, 296-297
stages of, 295
Escrow terms, 482
Evansv. Galardi, 116-118
Events of withdrawal, 95
Exchange, 525-537
See also Merger.
articles of, 531
defined, 526
Ex-dividend, 390
Exempt employees, 407
Exercise limitations on stock options, 443
Expense accounts, 61
Expense reimbursement, 415, 446
See also Employee expense
reimbursement plans.
Expense services, in employee
handbooks, 419
Exploitation by employee, 421
Express actual authority, 5
Expulsion of partner, 70
Expulsion provision, 4748
Extraordinary corporate activity, 521
Extraordinary corporate matters, 173

F
Facsimile signature, 318
Fact book, 378
Fair-cross-section test, 436, 437
Fair Labor StandardsAct (FLSA), 407
Fair market value of property, 390
Fair value of shares, 547
Family and Medical Leave Act, 407
Fiduciaries, directors as, 167, 168
Fiduciary duties, 41

of managers, 128
Fiduciary relationship, 4
Financein limited liability company,

129-130

contributions, 129
Firm commitment transaction, 195
Fiscal year, 63
Five-year cliff vesting, 438
FLSA, See Fair Labor StandardsAct.
FMBCA, 548

revisionsto, 548
Forced buyout, 471
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Foreign corporation, 235
activities not transacting business,
497498
authorization to qualify as, 496
certificate of authority to conduct
business as, 496
corporate name for, 500-502
prohibition from doing business without
qualifying, 496497
sanctions for not qualifying as, 498499
structural changes of, 508-511
transacting business as, 497498
Foreign corporation, withdrawal of
authority by, 511-512
application for, 511
Foreign limited partnerships, 110-112
registration as, 111-112
Foreign partnership, 56-57
Foreign professional corporation, 218
Forfeiture clauses, 432
Formation and operation of limited
partnership, 97-113
name, 97-98
partnership agreement, 98-104
Formation of general partnership, 55-73
Formation of limited liability company,
132-149
articles of organization of, 134-135
interstate business, 134
limitation on purposes, 132-133
name, 132
purposes of, 137
Fractional share, 307
Franchise fees, 297
Franchise tax on foreign corporation, 506
Franchise taxes, 184
Funding, insurance for, 484
Funding pension and profit sharing
plans, 438

G
Genera agent, 2
authority of, 5
Genera partner, withdrawal from limited
partnership by, 95
General partners of limited partnership,
90-91
dissociation as, 90
withdrawing as, 90
Genera partnership, 30-77
aggregate theory of, 30-31
agreement, 57-73
defined, 30
doing businessin foreign
jurisdictions, 495
formation and operation of, 55-73
interstate business by, 56-57
licenses for, 55
selecting name for, 55
tax considerations of, 52-55
tax identification numbers for, 56
Going-concern value, 480
Golden parachutes, 417
Good faith offer, 465
Grant limitation on stock options, 443

Great Depression, 196
Greater-than majority voting, 459
Greenmail, 536

Group incentive plans, 430
Guaranty, 176

H
Handbooks, employee, See Employee
handbooks.

Harassment, 406

Holder of record, 171, 362

Hostile takeovers, 532, 534-537
affiliated corporations, 537
corporate structure defenses, 536
greenmail, 536
poison pills, 536
statutory rules for, 536-537

|
Iceland Telecom, Ltd. v. Information
Systems and networks Corporation, et
al., 188-190
Immigration records, 407
Implied actual authority, 5
Implied covenant of good faith and fair
dealing, 419
In re Estate of Johnson, 83-84
Incentive compensation plans, 430-431
Incentive compensation programs, 185
Incentive compensation provisions, 411
See also Current incentive.
Incentive stock options (1S0), See Stock
options.
Income taxes on foreign corporations, 506
Incorporating out of state, 235
Incorporators, 257
Incorporators of corporation, 164
Indemnification of partner, 44
Indemnify agent, principa’s obligation to, 5
Indemnify management, power to, 263
Indenture, 294
trust, 323-324
Independent contractor as agent, 3
compared with servant, 3
Individual proprietorship, 13
Individual Retirement Account (IRA), 450
Informational reports on dividends, 390
Inherent authority, 6
Initial public offering, 195
Inside shareholders, 193
Insider trading, 397
Insider trading provisions, 206—207
Insolvent corporation, 387
Insurance plans, 186
Intangible interest in partnership, 35-36
Interest in partnership, partner’'s, 35-36
Interlocking directors, 269270
Internal Revenue Code, 52, 184, 185, 433,
434, 435, 436, 438, 439, 440, 443
Section 1244 of, 354-355
Internal Revenue Service, 97, 132, 181, 390
Internet Trading System, 196
Interstate business by genera partnership,
56-57

Intrastate offering, 194
Intrastate security offering, 209
Investment bankers, 195
Involuntary dissolution of corporation,
558-559
abuses leading to, 559
by a creditor, 562
by shareholders, 561
by the state, 559-561
reinstatement after, 561
IRA, See Individua Retirement Account.
IS0, See Incentive stock options.
Issued shares, 295

J

Jeopardy Auction, 471473

JM Avalon Investments, LLC v. Nischan,
153-154

Job description, 410

Joint venture, 32, 229

Judicial liquidation, 563

Judicial relief in close corporation, 213

Jurisdiction, selection of, 495

Jurisdiction for incorporation, 235241

K
Key employees, 408

L

L eave of absence, employees right to, 406
L eave records, 407

Legal ownership interest, 460

Legend on share certificates, 486

Letters of intent, 529

Liability,

of agent, 7

of partners, 44-46

of principal, 7

of sole proprietor, 14

Licenses for general partnership, 55
Lifeinsurance,
for partners, 50
programs, 445446
to fund buyout agreements, 469
Limited liahility, 176

and contributions, 91-92
Limited liability companies, 9
Limited liability company,

See also Articles of organization for
limited liability company;
Formation of limited ligbility
company

admission of members, 125

articles of organization for, 124, 134-139

characteristics of, 122-123

classification of managersfor, 136-137

contributions to, 129

conversion of other entities by, 131-132

designated office for, 135

differentiated from partnership, 139

dissociation of members, 125

dissolution of, 130-131

distributional interest to member, 125

distributions by, 130



documentation of, 132-149

doing businessin foreign
jurisdictions, 495

duration of, 136

financein, 129-130

formation of, 132—-149

indemnification of managers for, 138

initial managersfor, 136

interstate business by, 134

limitation on purposes of, 132-133

management of, 124-126

managers of, 126-128

meetings by managers, 149

meetings of, 126

member’sright to vote, 124-125

members of, 124, 137

mergers of, 132

name of, 132

operating agreement of, 124

ownership of, 124-126

powers granted by Uniform Act, 123

purposes of, 137

registered office and agent for, 136

removing manager from, 125

right to continue business of, 138

right to information by members,
125-126

single-member, 124

statutory powers of, 123-124

statutory term of, 130

taxation of, 132

Limited liability company operating

agreement checklist, 140
admission of members, 142
alocations to members, 141
bankruptcy of member, 146
capital accounts, 141
contributions, 140
death of member, 147
devotion of duty of managers, 144
dissolution of business, 145
distribution of assets, 141-142, 146
election of managers, 144
expulsion of member, 146
income accounts, 141
loans, 140
meetings, 142
meetings of managers, 144
number of managers, 144
powers of managers, 143
purchase of withdrawn member’'s
interest, 145

qualification of managers, 143

records, 144

restriction on sale of membership
interest, 148

retirement of member, 147

terms of managers, 144

voting, 142

voting of managers, 144

Limited partners,

admission of, 93
misconduct by, 94
rights of, 93
substitution of, 93
withdrawal of, 93

Limited partnership,

See also Limited partnership agreement,
checklist for; Limited partnership
certificate.

agreement checklist, 99-104

causes of, 94-95

characteristics of, 89-90

continuation following dissolution, 95

control of, 92-93

dissolution of, 94-96

distribution of assets, 96

doing businessin foreign
jurisdictions, 495

formation of, 97-113

genera partners of, 90-91

management of, 92-93

name of, 97

operation of, 97-113

partnership agreement, 98-104

tax regulations for, 97

taxation of, 96-97

termination of, 96

winding up of, 96

withdrawal of general partner from, 95

withdrawing as general partner of, 90

Limited partnership agreement, checklist

for, 99-104
adding limited partners, 99
additional capital contributions, 99
admission of transferees, 99
admitting general partners, 104
limitations of transfer of interests, 103
limitations on partnership loans, 103
limiting general partner’sliability, 104
management participation, 100
obligations of general partner, 101
power of attorney, 102
powers of general partner, 101
replacing general partner, 102
removing general partner, 102
restrictions on general partner, 101
rights of general partner, 101
rights of limited partners, 102
voting procedures, 104
withdrawing capital contributions, 100

Limited partnership certificate, 97, 104-110

agent for, 106-108
amendments to, 108-109
cancellation of, 109-110
content of, 104-105

filing of, 108

foreign limited, 110-112
power of attorney for, 109
registered office for, 106-108

Index 799

Liquidation, 73, 399, 562563
judicial, 563
nonjudicial, 563
partial, 398
Liquidation distributions, 563
Liquidation preference, 399
of preferred stockholders, 311
Losses, 61-62
partnerships, 42—43
Loyalty, agent’s duty to principal, 4

M
Macarthur Company, a Minnesota
Corporation v. Karl Sein, individually
and D/B/A Midland Roofing and
Midland Roofing and Gutters: John
Does 1-2, individually and D/B/A
Midland Roofing and Gutters, 80-83
Management issues,
agreements concerning, 463
statutory guidance by Model Act for,
463-464
Management of corporation, 164-176
Management of limited partnership, 92-93
Management of partnership, 3642, 65-69
right to, 36-39
Manager, 126
investment banking firm as, 195
Managers of limited liability company,
126-128
classification of, 127
duties of, 127
election and term of, 126-127
fiduciary duties of, 128
general powers of, 126
qualifications of, 127
remova of, 127
staggering of, 127
vacanciesin, 127
Managing partners, 37
Managing underwriter, 195
Mandatory buyout or sellout agreement,
464, 468469, 470
Mandatory purchase requirement,
considerations in designating, 470
Manuals, employee, See Employee
handbooks.
Market, stock, 195
Market makers, 196
Marketability discount of shares, 547
Marshaling of assets, 44
Master principal, 3
Matching price provision, 480
Meetings,
action without a, 373-375
business at organizational, 344-358
director’s organizational, 343-344
director's regular and special, 358-361
incorporators’ organization, 344

withdrawal of member, 147
Limited liability of corporation, 176177
Limited liability partnership, 44
registration as, 74—77
Limited liability statutes, 262—263
Limited partner’s transferable interest, 93

Limited partnership conversion to limited
liability company, 131

Lind v. Schenley Industries, Inc., 10-12

Ling & Co., Inc. v. Trinity Savings & Loan
Association, 490493

Liquidated damages, 425

minutes of, 375-377

notice of, 126

purposes of, 342—-343

requirement for organizational, 343
shareholder, 361-368

types of, 342—343
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Members of limited liability
company, 124
admission of, 125
contributions of, 124
dissociation of, 125
distributional interest to
dissociated, 125
right to information by, 125-126
right to vote, 124-125
Membership interest, transferability of,
128-129
Merger, 132, 372, 525-537
articles of, 531
defined, 525
hostile takeovers, 532, 534-537
notice to shareholders, 530-531
procedure for, 529
reverse triangular, 528
short-form, 530
small-impact, 530
statutory effect of, 531-532
surviving corporation in, 525
tax terminology for, 529
triangular, 528
types of reorganizations, 529
variations on transaction, 528
Merger of foreign corporation, 508-511
Meyer v. Oklahoma Alcoholic Beverage
Laws Enforcement Commission,
152-153
Minority discount of shares, 547-548
Minority nominee, 463
Minority representation, 462
Minority voting power, concentration of,
462463
Minute book, 273
Minutes of meetings, 375-377
guidelines for, 376-377
Misconduct by limited partner, 94
Model Act, 298
Model Business Corporation Act, 32, 121,
159, 164, 165, 166, 167, 169, 171,
173, 178, 213, 214, 216, 217, 234,
241, 242, 243, 258, 261, 263, 266,
267, 271, 273, 274, 296, 303, 304,
307, 308, 309, 314, 316, 343, 350,
358, 360, 361, 362, 364, 367, 369,
373, 374, 384, 387, 388, 392, 393,
395, 397
and restrictive agreements, 464465
close corporations and, 209, 210
corporate powersin, 160, 161,
162, 163
foreign corporation and, 508
foreign corporation sanctionsin,
498-499
shareholder voting agreementsin, 459
voting trust and, 460
Model Professional Corporation Act, 214,
215, 216, 217, 218
Model Professional Corporation
Supplement, 214
Mortgage bond, 294, 322
Mortgage of assets, 537-540
See also Assets, sale, mortgage,
disposition of.

Multiple of earnings formula, 477
Murphy v. Crosland, 287288
Myhre v. Myhre, 381

N

Name-saver subsidiaries, 246

Naming general partnership, 55, 57

NASDAQ, See National Association of
Securities Dealers Automatic
Quotation system.

National Association of Securities Dedlers
Automatic Quotation system
(NASDAQ), 196

National Securities Trading System, 196

Negotiable share certificates, 297

Net assets, 385, 386, 387

Net distributable profit, 42

Net worth, 387

New York Stock Exchange, 196

No par value, 307, 391, 394

No par value shares, 255, 256, 296-297

Nominal directors, 344

Nominee certificate, 172

Nonassessable shares, 308

Non-competition clause, 51

Noncompetition agreements, 427, 428

enforcing, 428

Noncumulative distribution, 310

Nondisclosure agreements, 424

Nonexempt employees, 407

Nonjudicial liquidation, 563

Nonsmoking ordinances, 406

Notice procedure for buyout, 475

@]
Obedience, agent’s duty to principal, 4
Office procedures, in employee
handbooks, 418
Operating agreement, 130
Operating agreement for limited liability
company, 135, 138, 139-149
See also Limited liability company
operating agreement checklist.
checklist for preparing, 140-149
filing procedure for, 149
items addressed in, 139-140
provisions not allowed in, 139
Operation of genera partnership, 55-73
Operation of law, 6
Option price, 439, 442
Option to purchase, 466467
considerations in designating, 467
Organization of company, in employee
handbooks, 418
Organizational meeting, 272-273
See also Business conducted at
organizational meetings.
business at, 344-358
director’s, 343-342
incorporator’s, 344
requirement for, 343
Original ideas, employersrightsto, 421
Outstanding shares, 295
Over-the-counter market, 196

Overtime, 407-408

records, 407

Ownership of corporation, 164-176

P
Paid-in capital, 232
Par value, 307, 391
Par value shares, 255, 296297
Parent-subsidiary corporations, 180
Partial liquidations, 398
Partially disclosed principal, 2
Participation by preferred stockholder, 311
Partition ownership, 34
Partner,
bankruptcy of, 71
death of, 71
devotion of duty by, 40
dissociated, 45
duties and compensation of, 40
expulsion of, 70
liability of, 44-46
life insurance for, 50
standards of conduct of, 4142
surviving, 35
Partner’sinterest in partnership, 35-36
Partnership, 9
continuing despite dissolution, 49-51, 72
definition of, 32
dissolution of, 46-51
doing businessin foreign
jurisdictions, 495
management of, 3642, 65-69
partner’sinterest in, 35-36
profits and lossesin, 4243
technical dissolution of, 45
termination of, 51-52
Partnership, general, See General
partnership.
Partnership agreement, 30, 57-73
Partnership authority, statement of, 37
Partnership conversion to limited ligbility
company, 131
Partnership creditors, 91
Partnership differentiated from limited
liability company, 139
Partnership property, 33-35, 69
loaned, 33-34
Passive partnership losses, 96
Pass-through tax consequences, 122123
Pass-through taxation, 130, 213
Patentable inventions, company’s right
to, 422
Pay, defined, 407—-408
Payment, terms in buyout, 482-484
Pension plans, 433438
contribution limits, 438
formalities of, 438
funding, 438
qualification of, 435
tax ramifications of, 434435
People pill, 536
Percentage test, 436
Personal liability, 44, 74
Personnel palicies, in employee
handbooks, 418



Personnel records, 407
Personsin partnership, 32
Piercing the corporate veil, 176-177
precautions against, 177
protection from, 213
Pink sheets, 196
Place of business, 58
Pool of underwriters, 195
Pooling agreement, 459, 461-462
Power of attorney, 109
durable, 6
Preemptive rights, 174, 260-261
Preferences of shares, 170
Preferred stock, 300-303
conversion privileges of, 316-317
cumulative distribution preference of, 310
distribution preference of, 310-311
dividend preferences for, 399
liquidation preference of, 311
noncumulative, 310
participation in distributions of, 311
redemption rights of, 313-316
voting rights of, 312-313
Preincorporation responsibilities, 229-232
Preincorporation share subscriptions,
232-235
assignability of, 234
irrevocability period of, 234
Premium, 294
Price provisionsin buyout agreement,
475476
Principal, 1, 20
disclosed, 2
duties between agent and, 4-5
liability of, 7
master, 3
obligations between agent and, 4-5
partially disclosed, 2
types of, 2
undisclosed, 2
Professional corporations, 158, 214-218
certificate of authority for out-of-state
business, 218
changing to corporation, 218
death of shareholder in, 217
directorsfor, 218
foreign, 218
fundamental changesin, 218
liability for professional activities, 217
name of, 216
officersfor, 218
powers of, 216
prohibited activities of, 216
provisions for liability, 217
purposes of, 216
scope of, 215-216
share ownership in, 216-217
Profit, expectation of, 32
Profit sharing plans, 433438
contribution limits, 438
formalities of, 438
funding, 438
qualification of, 435
tax ramifications of, 434435
Profits, 61-62, 385
in partnerships, 42-43

Promissory note, 320
Promoters, 229
of corporation, 164
Property dividends, 385, 387
taxing of, 390
Proprietary covenants, 421-422, 429430
Prospectus, 197, 198, 199
sticker amendment to, 199
Proxy, form of, 205
Proxy statement, 205
distribution of misleading, 206
Public corporation, 193-209
See also Securities.
annual report of, 201
antifraud provisions, 207—208
current reports by, 204
defined, 193
failure to comply with SecuritiesAct,
199-201
inside shareholders of, 193
insider trading provisions, 206—-207
periodic disclosure requirements
of, 201
process of becoming, 195
proxy regulation by, 205-206
public stock offering, 193
quarterly report of, 203
registration requirements for, 201
regulating professional advisors
to, 208
regulation after public offering, 201
regulation of securitiesin, 196-199
reporting significant events by, 204
trading securities of, 195-196
Public offering, 193, 194
regulation after, 201
Publicly held corporation, See Public
corporation.
Publicly traded corporations, 194
Publicly traded securities, 205
Purchase requirement, considerationsin
designating mandatory, 470

Q
Qualification of profit sharing and pension
plans, 435
age and service requirements for,
435436
coverage requirements for, 436437
Qualification of stock option plan, 440443
Quialification to do business, 18
Qualification to do business as foreign
corporation, effect of, 505-507
annual reports, 506
franchise tax, 506
income tax, 506
service of process, 505
taxes, 506
Qualified small business stock, 185
Qualifying to do businessin foreign
jurisdictions,
constitutional basis for, 495-496
effect of, 505-507
sanctions for not, 498
Quorum, shareholder’s, 367
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R
Ratified authority, 7
Ratio test, 436
Recitals, 57
Record date for meeting notice, 362
Red herring, 197
Redeemed shares, cancellation of, 316
Redemption of shares, 313-316
Registered agent, 257
Registered office, 256257
Registrars, 318
Registration as limited liability partnership,
4-77
Registration by coordination, 208
Registration by filing, 208
Registration by qualification, 209
Registration of corporate name, 245
Registration statement for securities, 197
Regular meeting place, 359
Renewal provisionsin contract, 415
for notice, 416
Reorganizations, types of, 529
Respondeat superior, 7
Restatement of articles of
incorporation, 525
Restraint of trade, 427
Restrictive agreements, 464468
al or nothing purchase, 467-468
Restrictive covenants, 421422, 429-430
Retained earnings, 385
Retirement income, 433
Retirement plans, employee, 450
Revenue Reconciliation Act of 1993, 185
Reverse triangular merger, 528
Revised Uniform Partnership Act, 41, 45,
46, 51, 89, 95, 104, 121, 213
Revoke voluntary dissolution, 558
Right of appraisal, shareholder’s, 546
Rights of corporation shareholders, See
Corporation shareholders rights.
Ringling Bros.-Barnum & Bailey
Combined Shows, Inc. v. Ringling,
488-490
Riviello v. Waldron, 9-10
Roth IRA, 450

S

Safe harbor activities, 93

Salaries, 61, 412

Sale of assets, 537-540

See also Assets, sale, mortgage,
disposition of.

Sanctions for not qualifying as foreign
corporation, 498499

Sarbanes-Oxley Act of 2002, 208

Savings clause, 463

Savings Incentive Match Plan for
Employees (SIMPLE), 450

Savings provision, 477

Scope of employment, 8

Scrip, 307, 385

SEC See Securities and Exchange
Commission.

Section 1244 Plan, 354-355

Section 1244 stock, 184
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Secured note, 322
Securities, 194
See also Public corporation.
annual report, 201
defined, 293
insider trading provisions, 206-207
periodic disclosure requirements
concerning, 201
proxy regulation for, 205-206
registration requirements for, 196-197
registration requirements with SEC, 201
regulation of, 196-199
state regulation, 208-209
traded on exchange, 196
waiting period for registration, 197
Securities Act of 1933, 194, 196, 197, 208,
294, 324
liability for failure to comply with,
199-201
Securities and Exchange Act of 1934, 196,
201, 207-208
insider trading in, 207
Securities and Exchange Commission
(SEC), 194, 196
Securities Exchange Act of 1934, 294, 366
Security, 482, 484
Security agreement, terms of, 483
Security procedures, in employee
handbook, 419
Selected dealers, 195
Selective Insurance Company of America v.
Medical Alliances, LLC, 223-225
Sellout agreement, mandatory, 464,
468469, 470
Senior securities, 331-332
Separate voting group, 313
SEP-IRA, See Simplified Employee
Pension.
Series shares, 303-305
converted, 304
establishing, 304-305
rights granted within, 304
sinking fund provisions, 304
Servant agent, 3
compared with independent
contractor, 3
Service of documents, 505
Severability provisions, 429
Severance compensation, 417
Sexud harassment, 406
Sexual preference, discrimination based
on, 406
Share certificates, 273
Share dividends, 385, 387, 390-393
accounting procedure for, 392
legal restrictions on, 391
procedure for authorizing, 391-392
procedure for paying, 392
taxing of, 393
Share exchange, 372
Share exchange procedure, 373
Share subscriptions, 348
Share transfer restrictions, 458, 464-487
events triggering, 465-466
option-to-purchase, 466
validity of, 465-466

Shareholder, 158, 294
amendment to articles of incorporation
by, 372
approval of consolidation by, 372-373
approva of dissolution by, 373
approval of extraordinary matters by,
372-373
approva of merger by, 372
approval of share exchange by, 372-373
cumul ative voting by, 369
election of directors by, 369-372
matters controlled by, 368-369
removing directors by, 370
Shareholder business, 368-373
vote required, 369-373
Shareholder management in close
corporation, 212
Shareholder meetings,
See also Shareholders; Shareholder
business.
advance notice of, 363
agendafor, 379
calling special, 361-362
frequency of, 361-362
holders of record for, 362
location of, 362
notice of, 362
persons entitled to notice, 362-365
preparation for, 377-379
proxies for, 365-366
quorum for, 367
record date for, 362
selecting location for, 378
selecting presiding officer for, 378
shares voting at, 367—368
timetable for, 377-378
voting groups for, 367
voting lists for, 365
weighted voting at, 367
Shareholder voting agreements, 458-459
Shares, 296-308
See also Equity securities.
absence of fraud rule, 307
assessable, 308
authorized-but-unissued, 391
blank stock, 304
cancellation of, 397
certificates for, 297-300
classes of, 300-303
common stock, 300-303
consideration for, 307-308
corporation’s purchase of own,
395-397
fractions of, 307
in series, 303-305
nonassessable, 308
preferred stock, 300-303
transfer agents for, 318
transfer in close corporation, 210-211
true value rule, 307
variations among, 303
Shark repellant, 536
Sharks, 536
Shelley Zeiger v. Joseph Wi, 113-116
Short-form merger, 530
Short-swing profits, 207

SIMPLE, See Savings Incentive Match Plan
for Employees.
Simplified Employee Pension (SEP), 450
Single-member limited liability company, 124
taxation as sole proprietorship, 132
Sinking fund, 314
provisions, 304
Situs of incorporation, 495
Small Business Tax Revision Act, 354
Small-impact merger, 530
Sole proprietor, termination upon death of,
19-20
Sole proprietorship, 13-20
advantages of, 13
and general partnership, 30
characteristics of, 13-14
disadvantages of, 13, 14
formation of, 15-19
government regulation of, 18
liability of, 14
operation of, 15-19
taxation of, 14-15
termination on death of owner, 19-20
Solicitation to sell shares, 472
South Carolina Equipment, Inc. v. Sheedy,
518-519
Special agent, 3
Special meetings of directors, 359
Split-dollar insurance, 445446
Saar Surgical Company v. \WWaggoner,
335-338
Staggered directors, 370-371
Staggering directors, 165
Staggering of managers, 127, 136
State income tax for corporations, 182—-183
Sate of Missouri v. Murray's, 516-518
State securities regulation, 208-209
State value of shares, 255, 256
Stated capital, 386, 387
Stated capital account, 297
Stated value, 476
Statement of intent to dissolve, 551-552
Statement of partnership authority, 37
Statutory powers of corporation, 160-163
emergency, 163
to be partner or member of other
enterprise, 163
to borrow, 161
to engage in transactions to aid
government policy, 163
to establish pension plans, 163
to exist perpetually, 162
to lend money to employees, 162
to make donations, 162-163
to own and deal with real property, 162
to quaify in foreign jurisdictions, 161
Statutory term of limited liability
company, 130
Statutory variations of corporations, history
of, 159-160
Sticker amendment, 199
Stock certificate, 385
Stock distribution, capitalization of
earnings in, 394-395
Stock exchange, 195
defined, 195-196



Stock market, 195
Stock option plans, 261
Stock options, 267, 438-445
administration of plan, 443445
qualifications of, 440443
tax ramifications of, 439
Stock rights, 267
Stock splits, 393-395
methods of declaring, 394
Stock transfer agents, 171
Stock transfer ledger, 273, 318
Stock voting agreement, 461-462
Street name, 205
Sroh v. Blackhawk Holding Corporation,
333-335
Structural changes of foreign corporation,
508-511
amending articles of incorporation, 508
changing name, 508
merger with, 508-511
reporting, 508
share exchange with, 511
Subagent, 34
Subchapter S corporation, 121, 390
Subchapter S election, 180-182, 184, 356
requirements for, 181
termination of, 181
Subchapter Stax status, 213, 486-487
Subcontractor, 4
Subordinate debt securities, 330
Subsidiary, 177
Substantial contactsin foreign states, 506
Suicide pact, 536
Surplus, 386, 387
Surviving corporation, 525
Surviving partners, 35
Syndicate of underwriters, 195

T
Tangible property, 59
Tax advantage from losses, 96
Tax considerations of general partnership,
52-55
Tax-favored plans, 434
Tax identification number, 16
for partnership, 56
Tax preference, 439
Tax ramifications,
of pension and profit sharing plans,
434435
of stock options, 439
Tax returns, 52
Tax-sheltered investments, 96
Taxation, double, 15
Taxation of limited liability company, 132
as partnership, 132
Taxation of limited partnership, 96-97
Taxation of sole proprietorship, 14-15

Taxes of corporation, 178-186
advantages of, 185
double, 178-180
rates, 178-180
Section 1244 stock, 184
special, 184
state income, 182—-183
Subchapter S election, 180-182
triple, 180
Taxes on foreign corporations, 506
Technical dissolution of partnership, 45
Tenancy in common, 34
Tenancy in partnership, 34-35
Termination,
of limited partnership, 96
of partnership, 51-52
of sole proprietorship, 19-20
potential causes for, 416
Thomas Richard Tarnavsky v. Morris
Tarnavsky; Edward Tarnavsky, 78-80
Timetable, 377-378
Tombstone ads, 197
Torts committed by agents, 7-8
Trade name, 16
operating under, 248-249
registering, 17
Trade secret clauses, 425
Trade secrets, 421, 422, 424-426
customer list as, 426
protection of, 421, 424
Trademark, 241
Transacting business in foreign state,
497498
Transfer agents, 318
Transfer of reserved name, 243
Transferability of membership interest,
128-129
Treasury shares, 261, 266, 295, 396
Triangular merger, 528
Triple taxation, 180
True valuerule, 307
Trust indenture, 323-324
Trust Indenture Act of 1939, 324
Trustee, 460, 461, 485

U
Uncertificated shares, 298
Uncertified securities, 172
Underwriters, 195
Underwriting agreement, 197
Undisclosed principal, 2
Unemployment Insurance
Compensation, 408
Uniform Act, 122, 123, 125, 126, 127, 128,
130, 131
powers granted limited liability
company by, 123
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Uniform Commercial Code, 298, 322

Uniform Limited Liability Company
Act, 121

Uniform Limited Partnership Act, 89, 91,
104, 122, 213

Uniform Partnership Act, 31, 33, 34, 36, 37,
42,44, 46, 213

Union Bank v. Anderson, 187-188

United Sates v. Falcone, 379-381

Unlimited liability, 14

\Y
Vacation pay, 415
Vesting, 435, 437-438
five-year cliff, 438
Vicariousliability, 7, 217
Voluntary dissolution of corporation,
549-559
articles of, 554-557
Model Business Corporation Act and,
550-551
notice to creditors, 553
procedure for, 549-551
revocation of proceedings, 558-559
statement of intent to dissolve, 551-552
\oting groups, 367
separate, 313
Voting power, concentration of, 459-464
Voting trust, 459, 460461
statutory requirements of, 460

W
Wages, 407-408
records, 407
Watered shares, 295
Weighted voting, 367
Whesl of Fortune, 471-473
See also Jeopardy Auction.
Whistle-blowing disclosure, 208
Winding up, 73
of limited partnership, 96
Winding up of business, 46, 51-52
distribution of assets, 52
Withdrawal of authority by foreign
corporation, 511-512
application for, 511
Work product, employer’sright to
employee, 422424
Work product clauses, components of,
422423
Workers' Compensation, 408
Worth v. Huntington Bancshares, Inc.,
454456
Wrongful dissolution, 49



